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Defendants

MEMORANDUM DECISION ON MOTION FOR LEAVE TO AMEND COUNTERCLAIM
AND RECOMMENDED DECISION ON MOTION TO DISMISS
The plaintiff, Northern Utilities, Inc., movesto dismissthe claim for punitive damages asserted by
defendants Richard Hollis and Lewiston Radiator Works, Inc. (the “Lewiston defendants’) in their
counterclam. The Lewiston defendants movefor leave to amend that section of their counterclaim. | grant
the motion for leave to amend and recommend that the court deny the motion to dismiss.
|. Applicable Legal Standard
Themotionto dismissappearstoinvoke Fed. R. Civ. P. 12(b)(6), which providesfor dismissa for
falureto gate aclaim on which relief may be granted. Northern Utilities, Inc.’ sMation to DismissClams
for Punitive Damages, etc. (“Motion to Dismiss’) (Docket No. 23) at 1. “[I]n ruling on amotion to dismiss
[under Rule 12(b)(6)], acourt must accept astruedl thefactud alegationsin the complaint and construedl
reasonable inferencesin favor of the plaintiffs” Alternative Energy, Inc. v. &. Paul Fire& Marinelns.

Co., 267 F.3d 30, 33 (1t Cir. 2001). The defendants are entitled to dismissal for falureto stateaclaim



only if “it gppearsto acertainty that the plantiff[s] would not be unable to recover under any set of facts.”
Sate S. Bank & Trust Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); seealso Wall v.
Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

Leaveto amend apleading “shdl befredy given when justice so requires.” Fed. R. Civ. P. 15(a).
A court acts within its discretion to deny such leave under the following circumstances. undue delay, bad
faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments
previoudy alowed, undue pregjudice to the opposing party and futility of the proposed amendment. Foman
v. Davis, 371 U.S. 178, 182 (1962). When leave to amend is sought before discovery is complete and
neither side has moved for summary judgment, as is the case here, futility is “gauged by reference to the
liberd criteria of Federal Rule of Civil Procedure 12(b)(6).” Hatch v. Department for Children, Youth &
Families, 274 F.3d 12, 19 (1« Cir. 2001). “Inthissituation, amendment isnot deemed futile aslong asthe
proposed amended complaint sets forth a generd scenario which, if proven, would entitle the plaintiff to
relief againg the defendant on some cognizable theory.” |Id.

[I. Leaveto Amend

In response to the plaintiff’s motion to dismiss, the Lewiston defendants filed a motion to amend
their counterclam. Defendants Motion to Amend Counterclaim, etc. (“Motion to Amend”) (Docket No.
32). Theplantiff opposesthe motion, contending that it would befutile. Plaintiff Northern Utilities, Inc.’s
Opposition to the Defendants Motion to Amend Counterclaim, etc. (“ A mendment Opposition”) (Docket
No. 38) a 1. Specificdly, the Lewiston defendants seek to revise paragraphs 17 and 19 of their
counterclam, asfollows (proposed new materid in itdics):

Theinjury and damage to the person of Hallis and property of Radiator

Works and Hollis were caused by acts or omissions of servants and agents of
Northern Utilities, indluding, without limitation, usefor many year s of didribution



mains known by Plaintiff not to be suited to the safe trangport of natural gas,
falure for many years to maintain its distribution sysem, systematic falure to
ingpect its digtribution system, and fallure to warn counterclamants or other
members of the public of the long known danger posed by its said distribution
System.

* % %

The injury to person and destruction of property belonging to Radiator
Works and Holliswas caused by the negligent acts or omissions of servantsand
agents of Northern Utilitiesincluding, without limitation, use for many year s of
digribution mains known by Plaintiff not to be suited to the safe transgport of
naturd gas, fallurefor many year sto maintain itsdigribution system, systematic
falure to inspect its digtribution system, and failure to warn counterclaimants or
other members of the public of the long known danger posed by its said
digribution system.
Amended Counterclaim of Lewiston Radiator Works, Inc. and Richard Hollis and Demand for Jury Trid
(attached to Motionto Amend), 11117, 19 (emphasis added); Answer on Behalf of Defendants Lewiston
Radiator Worksand Richard Hollisto Plaintiff’ sComplaint, etc. (Docket No. 11), Counterclaim {1 17, 19.
Theplaintiff contendsthat thisamendment would be futile because the proposed language would not state
acdam for punitive damages under Maine lawv. Amendment Opposition at 1-3.

Under Maine law, punitive damages are avalable “based upon tortious conduct only if the
defendant acted with malice” Tuttle v. Raymond, 494 A.2d 1353, 1361 (Me. 1985). Malice may be
proved by evidence that the defendant’s conduct was motivated by ill will toward the plaintiff or thet the
defendant’ s ddliberate conduct, while not motivated by ill will toward the plaintiff, was so outrageous that
malice toward the person injured by that conduct can be implied. 1d. Reckless disregard of the
crcumdances is insufficient. 1d. In this case, the plaintiff focuses on paragraph 22 of the Lewiston
defendants counterclaim, Amendment Opposition at 2- 3, which states: “ Thenegligent actsand omissonsof

Northern Utilities, its servants and agents, were malicious, outrageous, intentiond, wanton, willful, reckless

and done 0 asto entitle counterclaimants to punitive damages,” Counterclam §22. It istruethat “ mere’



negligenceisinsufficient to create an entitlement to punitive damages under Mainelaw, but the plaintiff reads
both Tuttle and the counterclaim too narrowly. The use of the word “ negligent” in paragraph 22 does not
read paragraphs 17 and 19 out of the counterclaim. Tuttle dedt with the legal standard of proof for
recovery of punitive damages,; it did not address the adequacy of any particular form of pleading an
entitlement to punitive damages. Consdering the amended counterclaim asawhole, | concludethat it sets
forth agenerd scenario which, if proven, would justify the award of punitive damages.

The motion for leave to amend the counterclaim is granted.

[11. Motion to Dismiss

Themotion to dismissaddressesthe Lewiston defendants counterclaimin itsunamended form, but
the plantiff makes the same arguments againgt both versons. Amendment Opposition a 1, 2. If the
counterclam failed to ate a clam for punitive damages under Maine law before it was amended, that
deficiency has been resolved by the amendment. The plaintiff’ sargument to that effect, Mation to Dismiss
at 2-3, failsfor the reasons dready discussed.

Theplantiff contendsin thedternative that Maine scommon-law sandard for the award of punitive
damages violates the federd condtitution. Id. at 4-16. Thisisanissuethat will only bereached inthiscase
after trid, if thetrid court concludesthat the evidence is sufficient to dlow the punitive damagesissueto go
tothe jury. At that time, the plaintiff may argue that, even if the Mane common-law standard is met, the
only condtitutiondly acceptable standard, as defined by the Supreme Court, has not been met and may
submit proposed jury ingtructions setting out itsview of the proper sandard. If theissueisnot presented to
the factfinder, or if the factfinder awards no punitive damages, theissuewill havenoimpact onthiscase. If
the jury does award punitive damages, the plaintiff then has a basis upon which to seek resolution of the

congtitutiona issue on gppedl.



Perhaps anticipating the possibility that its extensve congtitutional argument would be deemed
premature, the plaintiff contendsthat requiring it to wait for resolution of thisissue, if it arisesat dl, through
the appellate process “ dofes] not satisfy due process of law requirements.” Motionto Dismissat 16. The
plantiff assertsthat it will otherwise be “subject[ed)] . . . to anincreased burden of proof because[it] must
overturn a jury verdict in order to preval.” 1d. a 17. Verdicts are regularly overturned when jury
indructions are found to have been improper. There is nothing in the nature of the Lewiston defendants
clamfor punitive damagesthat disinguishesit from other clamsinthisregard. Theplantiff characterizesits
possible resort to the gppellate processin this case as “ after-the-fact Due Process,” id., anove concept
which the plaintiff contendsitsaf deprivesaparty who must take an apped of hisright to due process. The
plaintiff does not suggest any reason why this argument would not apply to any party taking an appea and
contending that alack of due processin the proceedings below is one of the grounds for appellate relief.

Conspicuous by its absence from the plaintiff’ s submissons is any attempt to distinguish Poe v.
Ullman, 367 U.S. 497 (1961), in which the Supreme Court stated that limitations on the exercise of a
federd court’s powers have “specid urgency in cases chalenging . . . state judicid action as repugnant to
the Condtitution” and reiterated its direction “not to entertain condtitutiona questions in advance of the
strictest necessity.” 367 U.S. a 503 (citation omitted). The Supreme Court decisions cited by the plaintiff
do not contravene this basic principle and do not support the plantiff’ scontention that it isentitled to have
the validity of Mane' s common law of punitive damages under the federal condtitution resolved at this
relaively early stage of the proceedings.

Baggett v. Bullitt, 377 U.S. 360 (1964), was adeclaratory judgment action in which the plaintiffs
brought a facid chdlenge to state statutes that would unquestionably have been gpplied to them in the

absence of theaction, id. at 361-66. Here, whether the defendants will beentitled under Manelaw to have



their punitive damages dam reach the jury remains very much an open question. In Roberts v. United
Sates Jaycees, 468 U.S. 609 (1984), a nationd organization brought a declaratory judgment action
chdlenging a sate statute that had aready been gpplied to its chapterslocated in that State, id. at 614-15.
InSantosky v. Kramer, 455 U.S. 745 (1982), theissue was the gppropriate standard of proof inan action
brought under a sate satute to terminate parental rights. The statute had aready been applied to the
petitioners. Id. at 751. In Sate Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003), the court
held that an award of $145 millionin punitive damages under Satelaw in acasein which the compensatory
award was $1 millionwas an irrationa and arbitrary deprivation of the defendant’ s property, id. at 412,
429.' The spedific language cited by the plaintiff from each of these opinions, when considered in context,
cannot reasonably be read to suggest that a party raising afederd due process chalenge to aprinciple of
state common law is entitled to have that issue resolved before trid .2

This case more closely resemblesKundrat v. Halloran, 145 F.Supp.2d 865 (E.D. Mich. 2001),
where the defendant moved to dismissan action in which the plaintiff contended that the defendant, ajudge,
deprived him of liberty and property in violaion of the due process clause of the federa condtitution by
goplying agtate Satute that authorized the issuance of ex parte protective orders, id. at 868. Among other
arguments, the defendant contended that the statute was congtitutiond and that the plaintiff thereforefailed

to sate a clam on which relief could be granted. 1d. a 870. The court, citing Ullman, held that the

! The Supreme Court’ s decision was based on its analysis of the facts of the case under the principles outlined in BMWof
North Am., Inc. v. Gore, 517 U.S. 559 (1996). Those principles, 408 U.S. at 418, are not necessarily facially inconsistent
with the Maine Law Court’ s decision in Tuttle.

®The plaintiff also cites extensively to the dissenting opinion of Justice O’ Connor in Pacific Mui. Life Ins. Co. v. Hadlip,
499 U.S. 1, 42-64 (1991), e.g., Motion to Dismissat 5, 6, 11, 12, 13-14, 15, 16, asserting that “the Supreme Court adopted
Justice O’ Connor’ s dissenting position expressed in . . . Haslip” in Campbell, id. at 5, and that “ Justice O’ Connor’s
dissent in Haslip was a substantial basis of the majority opinion in Campbell,” id. a 12 n.6. Whilethemgjority opinionin
Campbell does quote some general language from Justice O’ Connor’ s dissent in Haslip, 538 U.S. a 417, itisnot accurae
to characterize the Campbell court as adopting the Haslip dissent’ s position on the merits. My analysisrelieson the
(continued on next page)



congtitutional issue was not ripe for adjudication when it was possible that the case could be disposed of
without the need to address that issue. 1d. The same reasoning is gpplicable to the instant case.
V. Concluson
For theforegoing reasons, (i) the motion of defendants L ewiston Radiator Works, Inc. and Richard
Hollisfor leave to amend ther counterdam iISGRANT ED and | recommend that the plaintiff’ smotionto

dismiss the counterclaim of those defendants for punitive damages be DENIED without prejudice.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 3rd day of February 2005.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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